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IN THE COURT OF  SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR, DIST.- SONITPUR 

PRESENT: Sri Kaushik Kumar Sharma 

                           GR Case No. 761/12 

                             u/s 448/323  of IPC 

                            State of Assam……...........Prosecution 

                                    v. 

                        Smti. Smrtirekha Barua…………Accused 

 Ld. Advocates : For the prosecution, Smti  Barnali Chetia Ld. Addl.PP  

                              For the Accused:  Sri Pradyut Barua, Ld. Advocate 

                                                             

Date of Evidence: 14.3.14, 31.3.14, 17.5.14 

Date of Argument: 27.10.14 

Date of Judgment:10.11.14 

 

                                  J U D G M E N T 

 

1. In brief, the prosecution’s case ,  is that  on 09.10.12, the accused, Smti Smriti Rekha 

Barua, had assaulted Smti Jyotsna Bora Nath, after trespassing into the house of 

the informant, Sri Padma Kanta Nath, and caused injury to Smti Jyotsna Bora 

Nath. Hence , the case. 

2. The informant had lodged the FIR, on 09.10.12. After completion of the 

investigation process, the police had submitted charge sheet u/s 448/323 of IPC, 

against the accused. When the particulars of the offences u/s 448/323 of IPC were 

explained to the accused, she pleaded not guilty and claimed to be tried.  

3. The prosecution had examined 5 witnesses, including the I.O and M.O. The 

accused was examined u/s 313 Cr PC, where she had denied the commission of 

the alleged offences. Heard arguments. 

POINTS FOR DETERMINATION: 

1) Whether the accused had committed house trespass into the house of the 

informant on 09.10.12, for committing offence, as alleged? 

2) Whether the accused had caused hurt to Smti Jyotshna Bora Nath, in the house of 

the informant on 09..10.12 , as alleged? 
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DISCUSSION AND DECISION BASED ON REASONS: 

4. PW1, Sri Padma Kanta Nath, the informant, in his examination in chief had stated 

that on the day of occurrence, i.e. on 09.10.12, at about 6 PM, he was in the 

verandah of his house, and where he had heard the cries of his daughter in law, 

Smti Jyotsna Nath, that she was assaulted. After hearing the hue and cry, he went 

inside the kitchen of his house. When he asked his daughter in law, the latter had 

told him that the accused had inflicted cut injury on her. He stated that the accused 

had fled from the place after crossing the  nearby river, taking the advantage of 

darkness. He had lodged the FIR at about 7:30PM. Ext 1 is the FIR and Ext 1(1) is 

his signature. The police had visited the place of occurrence on the day of 

occurrence but did not find the accused. Next day, News Live channel, came, and 

one dao and one sheet were  recovered and took picture and gave him those 

materials. The said dao and sheet were seized by S.I. Md. Faizul Haque. The 

injured had sustained dao blow on her hand.  

5. In his cross examination, he had stated that he was in the front side verandah of 

his house. People can enter his house from the front gate only. He stated that his 

son used to work with the accused in Gohpur Sishuniketan. He denied the 

suggestion that he knew that his son had affair with the accused. He denied the 

suggestion that his son had brought the accused to his home two times as wife. He 

denied the suggestion that he had married his son against his wish and thus, 

deceived the accused. He denied the suggestion that the accused did not assault 

and that he had deposed falsely. He stated that he had not seen the seized dao  and 

the sheet in the Court.  

6. PW2, Smti Jyotshna Nath, in her examination in chief had stated that when she 

was preparing tea in the kitchen, the accused had inflicted cut injury on her hand 

with a dao from behind. When she turned back she shouted as “Smriti “ “Smriti” 

and also saw from inside. Thereafter, she fell unconscious. She stated that she was 

treated in Gohpur, Biswanath Chariali and Tezpur.  

7. In her cross examination, she had stated that after her marriage, she had visited 

the house of the accused and had food. She denied the suggestion that she was 

aware of the love affair between her husband and the accused. She stated that her 

husband wanted to bring the accused as his wife two times . She also stated that 

there are houses of other people nearby their house. She denied the suggestion that 

she had not stated before the I.O. that she had seen the accused after the assault, by 

turning back. She denied that the accused did not do anything on the day of 

occurrence.  

8. PW3, Dr Upendranath Mili, in his examination in chief had stated that he had 

examined the injured, Jyotsna Bora Nath and found lacerated injury on her hand 

and head. The injury was simple in nature and caused by blunt weapon. Ext 2 is 

the injury report and Ext 2(1) is his signature. 

9. In his examination in chief, he stated that the injury was in the right hand and that 

the injured was escorted by Police.  

10. PW4, Sri Diganta Nath had stated that on the day of occurrence, when he was in 

the shop, he had heard noise in the house. When he came he saw Jyotsna lying 

floor of the kitchen and came to learn that the accused had inflicted cut injury. 

Thereafter the injured was taken to the hospital. 
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11. In his cross examination, he had stated that he had not seen who had caused the 

injury. He has stated that the entrance way to their house, is seen from the shop.  

12. PW5, Md. Faizul Haque, the I.O. in his examination in chief had stated that he had 

assumed the duty to do the investigation. In the place of occurrence, he had drawn 

the sketch map. Ext 2 is the sketch map and Ext 2(1) is his signature. He had taken 

evidence of witnesses. He had collected the medical report. Ext3 is the charge sheet 

and Ext 3(1) is his signature.  

13. In his cross examination he had stated that eh had taken statements u/s 161 Cr PC 

on the day of occurrence. He denied the suggestion that he had not shown the 

place of occurrence properly in is sketch map.  

14. In the light of the above evidence on record, it is to be analysed , whether the 

prosecution could prove the guilt of the accused beyond reasonable doubt.  

15. PW1 as well as PW2, had stated that the accused had inflicted cut injury on the 

hand of PW2, Smti Jyotsna Nath with a dao, but the medical evidence show that a 

lacerated wound was found in the hand and head of PW2, caused by blunt object. 

Further, PW1 had stated that the dao and one sheet were seized by the I.O., but 

there is nothing on record to show that the I.O. had seized any dao or sheet. In fact, 

the I.O.(PW5) did not state in his evidence that he had made any seizure. Hence, 

from the above, it appears to me, that PW1 as well as PW2 had exaggerated.  

16. Further, PW1 had stated in his cross examination, that for entry into their house, a 

person has to come from the front gate. In such a case, the prosecution had failed 

to explain, as to how the accused could manage to enter the kitchen, without the 

knowledge of PW1, when, in fact, as stated by PW1 himself, he was sitting on the 

verandah of the front side of his house.  

17. PW1 had stated that the accused had fled, in the dark, after crossing a river 

flowing nearby. But the I.O. had stated that there is no river near the place of 

occurrence and hence, he did not mention any river in his sketch map.  

18. Furthermore, from the evidence of PW1, it appears that he did not actually see the 

alleged incident, as he had stated that PW2 had told him that the accused had 

caused her cut injury. The assertion that he came to know from PW2 that the 

accused had inflicted cut injury on her, appears to me doubtful, because PW2, in 

her statement had stated that when she was assaulted, she turned back, she 

shouted  “Smriti “ “Smriti”, and then fell unconscious. If that is so, then, it appears 

to me unbelievable that she could manage to tell her father in law about her 

assailant and then fell unconscious. In fact, PW2, did not state in her evidence that 

PW1 had reached the spot and she had told him about the incident there and then.  

19. Thus, from the above, one cannot overlook the fact that there are material 

inconsistencies and exaggeration in the testimonies of PW1 and PW2. This raise a 

doubt on the veracity of the testimonies of PW1 and PW2.  

20. Moreover, PW2 had stated in her cross examination that her husband had wanted 

to bring the accused as his wife two times in his house. Thus, the possibility of 

existence of  enmity between the accused and PW1 and PW2 cannot be ruled out.  

21. The above factors puts the testimony of PW2, as one who is not wholly reliable nor 

wholly unreliable. In my view, for putting reliance on her testimony to base 

conviction of the accused, corroboration by some independent evidence is 

required. As it is clear from the above evidence that apart from PW2, herself, 

neither PW1 nor PW3 had stated that they had seen the accused causing the 
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assault. Moreover, the medical opinion does not conform to the allegation that cut 

injury was caused with a dao.  

22. Even otherwise, the testimony of PW2, in itself, does not inspire confidence to be 

solely relied upon so as to come to the conclusion that the accused had committed 

the alleged offences, beyond reasonable doubt.  

23. Hence, in the light of the above, I am of the considered view that the prosecution 

could not prove the guilt of the accused u/s 323 as well as u/s 448 of IPC, beyond 

reasonable doubt. Accordingly, the accused is acquitted from the charge u/s 

323/448 of IPC, and is set at liberty forthwith. 

24. The accused is directed to furnish a personal bond, of Rs.7000/- stating her 

address. The bond and the earlier bail bond shall remain in force for a period of 6 

months from this date, in view of Sec437 A of Cr PC.  

25. The judgment is pronounced on this 10th of November, 2014, and is prepared 

under my    hand and seal of this Court.  

26. The case is disposed of, accordingly.  

 

 

                                                                                          ( K.K. Sharma) 

                                                                                        S.D.J.M(M), Gohpur 

 

 

 

        

 


